fe 


Ros HEADQUARTERS BIGHTH - ARMY -- 
: United States ‘irmy 
Office of the Staff Judge Advocate 


Yokohama, Japan 
5 April 199° 


UNITED ST.TES OF “MERICA VS USAUI HIDA 
UNITED STATES OF “MERICA VS YASUO KOHAR4 
UNITED ST..TES OF AMERIC' VS TOKUICHI TAKAMURA 
UNITED ST.TES OF AMERICA VS ASAICHI YOSHIMURA 
UNITED STATES OF ‘MERIC’ VS TANDISU TAKEZOE 


Review of the Staff J udge - idvocate 


1, The attached record of the common trial of the case of Usaji Hida, 
Yasuo Kohara, .Tokuichi Takamura, 4saichi Yoshimura and Tamotsu’Takezoe, tried | 
at Yokohama, Japan, from 19 December 1947 to 2 February 1948, by a Military 
Commission appointed by paragraph 1, Special Orders No. 295, Headquarters 
Bighth irmy, United States Army, dated 18 December 1947, as amended by ‘ 
paragraph 1, Special. Orders No, 20, same headquarters, dated 27 January 1948, 
having been referred to the Staff Judge ‘dvocate, this review vocnees is 
submitted ‘to the Commanding General, 


Personal Data Concerning Accused 


NAME: Usaji Hida DATE OF CONFINEMENT: 17 October 1947 
AGE: “40. - - DATS OF ARRAIGNMENT:’ 19. December 1947 
RESIDENCE; Nishizewa, Kuroda-sho ~ —s- PLC: OF TRIAL:- Yokohama, Japan =: | 
Mura, Taka-Gun, Hyogo Pret ecture "PERIOD OF FRILL: 19 December "1OKT. to 
MARITAL. STAT@S: - : Married- : red Februaray 1948 <7) 
RELATIVES :. Wife }- two children ee DATE OF : SOQUIPTAL +2 February 1948" - 
* w@SDUCATION: Higher: Debaany- eRnpeL fas eee a 
= 3 years eae es py ibtias 
~ VOCATION: Barmiers - St tS eee = - ee : 
” YILITARY: “CARBER: 1927 - 196: 
Katheidan (Marines} 7 2 =. 


= 
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NAME: Yasue Kohara DATE OF CONFINEMENT: 28 January 19k6 
AGE: 38 | ae : - DE OF “RRATGNMENT: 19 December 1947. 
_ RESIDENCE: -« 651 Caza Bgoiacni 2 ' @>  PLICE OF TRI#L: -Yokohama, Jenen — ; 
- Nishiacht-Machi, ‘sakuchi Gun, - PEPION OF FRIGLT 19 December 1947 to” 
Okayama Prefecture 2 Bebruary 1948 
MARIT’.L STATUS: ‘Married ~ - ° D8?E OF SENTENCE: 2 February 19h8 
RELATIVES: Wife, daughter, brother, SReNO CHL.for life. 
‘two sisters. and mother CLEVENCY RECOMENDED BY COMMISSION: 
EDUCATION: Higher primary school No - 
VOCATION? Manufacture of straw hats 
MILITARY CAREER: 1928 ~ 1942 
Kaiheidan ¥ 


geen ee en meer e, wrecwrrenns were 
ewe ERE ~ iene: 


NAME: . kuichi Takamura D.TE OF CONFINEMENT: 17 June 1947 
AGEs. 36. : D’TE OF (RRAICNENT: 19 December 1947 
RESIDENCE: East 4-85, Uma Gome cho, ACE OF TRI“L: Yokohama, Japan 
Ota-ku, Tokyo-To PERIOD OF TRI/L: 19 December 1947 to 
MARITAL STATUS: Married _ 2 February 1948 : 
RELATIVES: ‘Wife, son, two sisters ‘DUT OF SENTENCE: 2 February 194, 
and three- brothers SENTENCE: CHL for life > 


(pl of. 9 , Hida et al, Case # 260 
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EDUCATION: : Partial attendance at : CLEMENCY RECOMMENDED BY. COMMESSION: 
. College - : : Noe 3 
VOCATION: Judo Instructor. : 
MILITARY CAREER: 1935 -- 1942 
. Kaiheidan. if 


NAME: ” Asaichi ‘Yoshimura eee nse ty DATE: OF: CONF ENE! ENT: ' 26’ November 1947 

AGE: 51° * eens DATE OF (RRAIGNENT: 19. December 1947 

RESIDENCE: 4037 Aga Kita yore, “ PLACE OF: TRIAL: Yokohama, Jamn 
Kawadana—fura, Tovoura-Gun, soetaaey PERTOD OF TRIAL: ° 19. ‘December LOA? ES 
“Yamaguchi Prefecture = =~ 2 February 1948 - 

MARITAL STATUS: “Married — 5 DATE. OF SENTENCE: 2 February. 1948 
RELATIVES: Wife, three daughters, SENTENCE: CNL.for life’ =: 
one, brother... i , CLEMENCY RECOMENDED BY co TAISSTON: 
EDUCATION?. - ‘primary school fi No 

VOC:TION:- Farmer  ~ 
MILIT. ARY CAREER: 1916 = 1982 
" Kaiheidan; 19ha 7 19h5 


re = =e oe — 


NME: Tamotsu Takezoe Beg SAE OT of CONFINEMENT: 13 March 1947 
AGE: 39: — i DATE OF SRRAIGNMENT:. 19 December 1947 
RESIDENCE: 2126 Tiroamira, Ny PLACE on TRIAL: . Yokohama, Japan 
Hiroshima Prefecture  —. a PERIOD OF TRIAL: 19 Decened 1947 to. 
MARITAL STATUS: Married ~~ 2 February 1948. 
RELATIVES: Wife, son, daughter, | DAT. OF SENTENCE: 2. Rebeuney 1948 
’ brother: and: mother . SENTENCE: CNL: for life. . 
. EDUCATION: | Higher primery ‘school . CLEME, ENGR REY ENDED BY COMMISSION: 
- VOCATION: cha aoe _ : No - 
MILITARY. Gh RE “2927 - 1943 -- ai 
,kpiheidan’ ACRE) Be OPEB 
=. : = 
CS aeipe. Rae Synoiagis of Ghapbos: Hts; Findings, and Legal Pessoieney! 
ss —* Pn =< ms 
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wL aes <i Re coliee als 
Charges and Suaeitirtions: ere Pleas .., Findings _ _ @ustained | 


ek get 
a, 
HID: Soe a < 
pete es : * 
Charge: Aeglsed,~ during a time of. 
war between the United’ States of - 
‘merica, its ‘llies and Dependencies, 
and Japan, ‘did violate the Laws and 
Customs: of War, 


Spl: That on.or about 23 January 
1942, the accused did willfully and 

‘ utlawfully contribute to the death 

‘of one’ of the following ‘merican PY's: 
Hannum, .Bailey, -PrenkLin, Gonzales, - 
and Lambert; by forcing a member of 
the Japanese Pl Guard Detachment under 
‘his command, supervision and control 
to bayonet said Prisoner . 


KOHARA: 


Charge: Accused, during a time of 
war between the United States of 
‘America, its ‘llies-and Dependencies, 
end Japan, did violate the Laws and 
Customs of War. 


(pe. 2 of + Hida ot et. al, Case # 260 
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sp 1: Thaton or about. 23. January: “NG Gan Yes 
1942, the accused,did, with others, «.° ate ene the! words: myilifully 
willfully and unlawfully kill Hannum, - and," Of the srcented | Nende » 
Bailey, Franklin, Genzales, and Lambert, Not Gublty Sonat 

Ameriean pers by Gepepitabing them, me 


nc. 


TAKIMOR. 
Charge: Poca, during « a ‘time of war’ NG 
betwéen the United States of America,.- 
tts Allies and Dependencies, and vapen, ee 
did violate the BEN: and Customs of 
Ware eng a ; 
Sp dp that. on or’about 23 January . > oNG G5: Yes 
1942, the accused, did, with others ;- ‘-exeept the a weraas trl 
willfully and unlawfully kill Hannum; « fully and", Of the excepted 
- Bailey, Franklin, Gonzales, and Lambert, words, Not Guilty.” 
‘merican PW's,. by decapitating them, : tae ce eit 


YOSHIMURA : Ugo Cadre 


Charge... Accused, during a time of war NG 

between, the United States of America, - 

its Allies and Dependencies, and Japan, . 

did violate ihe ud oe Customs of © Soe ats f 
War. ae ae se Oe Pe Fh iy 


gp Lt That onMer’ ¢ about OF tankegy? RS NG - 7G; -- . “Yés 

| 1982, -the “accused: -did, with, others, ~~ Steeet, the words, Neill a 

Bute and unlawfully kill five - -* fully and", “Of the exe) | <+ 
Amorfean Pig, bélicyed to be“ «*.. ‘cepted wOrds, NotGuilty, 

"= Hannum, Bailey, -frenklin, Gonz8tse, aaa Se eee 

"ant Lambert, Oa gegapheasing we 


Fea 


TAREZOE: en | ee 
Charge: Accused, duria® 2 time of 
war between’ the United Stetes of = 
Anierica, its “lies and Dependencies ae 
and Japan, did violate the Laws and 
Customs of Wes 


Sp le. That on or about 23 January’ NG ‘ ’ Cee. 
“1942; the accused did, with others, ° except the words, "will- 
willfully and unlawfully kil] Hannum, - fully and", Of the ex- - 
Bailey, Franklin, Gonzeles, and Lambert, cepted words, Not Guilty, 
American PW's, by decapitating them. _ 


3. Summary of the Evidence! 
‘@. For the Prosecutiont 


at General: The alleged: violations. of the Laws and Customs of War 
in the instant. ease: dceurred on.the VJapaness vessel, . Nitta Maru, on or’ about 
‘23: January 1942 end involve five Americén Prisoners of Var who surrendered 
‘to the: Japanese after the fall of Wake’ ‘Tsland, © Following ‘the capitulation 
these victims, included among approximately’. twelve hundred other imerican 
‘Prisoners of Wer, were loaded on’the Nitta Meru at Weke Island for shipment 
to China. They, were guarded by Japanese detachment. consisting of ebout 


(pe. 3. of * 9. Hida et al, Case z 260) 
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fifty naval personnel. under the command. of ‘Lieutenant Saite of the Spert aie 
Japanese Navy, which had been organized abe the Kure Naval Base and placed 
aboard the Nitta Meru prior tothe voyage to. "ake nee The accused. , 
were members, of. this detachment. . Hite ahaa 
ae" As to to S Specification lL: . headcht euhimine Tokuichd ‘Takamura, 
Yasuo ‘Ktiehes, _Tamotsu_ Takezoe), Hach of these accused is’ charged with one 
Specification of willful ly and unlawfully killing | an imerican’ Prisoner of 
war by. decapitating him.on or about -23 Ja nuery,., 1942 aboard the Japanese 
Troop Transport: Nitta’ Varu enroute from Wake Island to. Shanghai. On that 
day, Lieutene. nt Seito, who was the senior. officer in, charge of the-zuerd — 
detachment, celled: Yoshimira. to. his quarters end fold him that: ‘five Pris- . 
oners of “ar were to be executed ‘(Ex 3h, pe 7). Saito selected the wictimns 
but did not. say why they were te-be executed. Yoshimura did not know why 
(Bx 34, p. 5) but arranged the details of the execution.. Saito told ~ 
Yoshimura thet he (Yoshimura). -would execute one Prisoner of War end. gave 
him a peper with his name end four others who would perform the execution 
(Ex 34, ps9). Yoshimura told=Hide to inform the other accused. None of 
the. accused:-offered any protest. or, made any statements’ to the effect that: 
they ae desire to teke pert dn the ‘execution (Ex ds pe 9; Ex 3h, Be 63 
-R pee ; : 


i 4 %. 


The- prosecution jritrddueed evidence in the form. of affidavits 
and “testimony of former personnel on the ship as to the details of the 
execution. “Late. in the afternoon of the dey before the Nitta Maru docked 
at -Shanghai,,, five ’mericen Prisoners of Wer were brought up from ‘the hold 
to "BY" deck, blindfolded with their-hands_ tied behind. their backs (Ex i, 

p. As Ex 4s Ex 12; R 143): Lieutenant Saito ‘stepped up on a. Box in the 
middle of. theddeek 2nd read the execution-order. “11 -naval personnel came wet 
Lo attention. . , “They were serious and: in ~ most solemn mobd (Sx 1,-p. 73 RB 
~The accused wore 4 ‘specira head _dress (haehineki) .and appeared: . -- 
Pallant 4121). “Uson. order of Saitea, “Yospimara performed the first execu- 
"tion (R 146,..187)«. He Used thg-"kesagak®" blow witit hisysword which -is ~ 
* “suppoged to cwt.from, the:. shoulder-to the opposite~side. ot the mid body. 
This ‘type of blow, is “Rerlerally used the srt of kerido, Saito “ordered... 
- Yoshimura to render. qne more Blow tx tar) and the vietint fell to te "deck 
: & ~ —s 
: ‘The sécone ‘exe¢utioner was fakamura R 189). Saito told each — ee) 
executioner what. stroke to use (Ex 26, p. 3). He gave the second victim 
an Natemit blow abeat the stomach,® Teis is a blow with, the hand sed in 
“Judo- ski] {R.189),.° After he mede the prisoner knedl, Takamara brought."+_ 
the sword dovm.on the victim's neck. The swoid abened to bend slightly. 
Takamura then delivered 2° second blow which was not complete to tie point 
that ‘the head. was severed, but it cut in enough to kill the elie (R 


ye 


Kohara and Takezoe executed victins three and five with sHora 
blows which completely severed the head (R196, 243, 2493 Ex 29, 32). 


! _ Tsumori ‘isaka, 2 witness for the’ prosecution identified the 
AC cede teat of Frank Gonzeics ond testified he Hrs one of the ign of 
the execution (R 31; Ex 1, p. 8). : 


Prosecution introduced the affidavit of Glenn E. Tripp (Ex Ar 
which stated that Gonzales and John Lambert were put in the same hold with 
him on the Nitta Maru and that a short tine pefore the ship docked at 
Shanghai these two were teken out of the hold by . Japanese oF of iffient 
never saw either of then c gains ‘They were not in ‘the Frigonel, of War- cone 
in China. 


. 


John F. Blendy testified by effidavit (Ex 15) as “followey: 
On. ‘thg_ evening of the day before the ship errived in Shanghai, Henna 


Ge 4 of 9 , Hida “et el, Caso # 260) 
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Bailey and Franidin were’taken from the hold by the guards, — . : 
-'*bout two hours Later -two or three. guards came into the hold and-told us 
by signs that Hennum, Beiley and Franklin had been bayoneted and thrown 

over the side. None of us ever saw them again and I am sure that none of 
- them ever left the ship." 4 4 


As to Specification 1: (Usaji Hida). Not Guilty. 
be For the Defense: : | 


The accused, after being warned of their rights’ as witnesses, 
took the stand and testified in their own behalf (R 527, 572, 591, 594, 
595). They were ordered to the execution scene by Lieutenant Saito, who 
also gave the order for decapitation. Accused submitted affidavits in 
liew of direct examination: (Ex A, B; C, DN; EB). Each one stated ho never 
suggested or volunteered to,do his part in the execution and nevor heard 
of anyone else doing so, is a member of ‘the navy and under Lieutenant 
Saito's command, it was-their duty to obey any order withoat question. 
then Lieutenant Saito first took command of the detachment, he assembled . 
the detachment 2nd reminded them that they all would obey him, that their 
lives were in his hands and that he would be responsible for them. 


Yoshimura: steted he did not \novw or heve any personal feelings 
towards the Prisoners of War (Ex C). . 


eee In the’ affidavit submitted by Takamura to the prosecution (3x 
26, p.'2), he stated that Ticutenant Seito had enougly euthority in the 
neme of the Imperial Jenenese Navy to order the executions. He: said, — "The - 
person wh® refused would certainly have been court’ martibted,. end I think, 
the’ sentence would have boon death." - : ye eat abo Bo Ee 


o : é ~ 
o> - « #3 ~ 


eae Opinii, 3 ia gg! cw ie : ieee es oa 
see a/R em ~ =" Oe > nee eee a 
eit @he record is legelly ‘sufficient fo ekpport the findings of the >" 
commission... The allegntion of he charge and spécifications-ofwhigh the ¢ . 
accused were found guilty, was substantiated by anipte and competent evidence, 
The commission was constituted by proper authority and had jurisdiction oyer 
the accused and ofthe Offenses ‘charged. There is no evidence that the” © 
accused wére not sane at the time of the commission of the alleged acts-or Lie 
at the time of the*trial. TH secused were givengn frir trfa1, wore opprossivoly : 
“defended; cooperated in their.own defense, prodticed witnesses im thtir own- > 
behalf 4nd took the witness stend in theil® own defenset i 


The prosecution produced eviderice, by affidavit end.the testimony 
of live witnesses which was sufficient to support the finding, beyond a 
reasonable doubt, thet each accused was present at the execution and did * 
participate in the same by beheading one of the \merican Prisoners of War. 
Tt is further evident that this execution, rather than being @ lawful one, 
wos in the naturo of 2 practice session by the accused who were siilled in 
the arts of judo end kenda, The verious types of blows administered to 
helpless Prisoners of “er accompanied by the applause of the audience when 
one accused finslly decapitated + victim with one stroke of the sword are 
not therearmarks of = légal execution. 


It is not disputed that accused acted under orders from their 
superiors in carrying out their gruesome performance. Yet none: of tic 
accused, who were petty officers or higher in the Jepanese Navy protested 
against the orders, made any inquirics as to the legality thereof, or asked 
to be relieved from participating in the execution. It is considered that 
the ‘commission did not err in holding them responsible for their acts. 


a The defense filed A brief objecting to the ruling of the commission 
which ellowed the prosecution to call ths cecused Takezoe to testify ageinst 
his co-accused. The effect of the ruling wes that the witness was recuired 
to answer questions concerning Hide and thet he had no right to negein 
silent, {lthough there is no specific provision contrined in SCLP rules, 


1 (p, 5i0f “9. , Hida eb al, Case # 260) 
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which ‘erotides thot testimony. of one: accused: mey be aan ied feeinet the 
others, by inference that is the intention of the rules. However, he 

must ele¢t to testify. To require him to Go so ps a prosecution witness 
violates the rules which provide that Whhe accused may teke the stand as 

8 witness or he may pemain silent", although he may be required to testify 
for the purpose of identification respecting his name, age, occupation, 
identifying marks or characteristics and his status. and whereabouts, during — 
the period alleged in ths charges and specifications "exceptins, therefrom 
ell testimony relative to the issue of guilt or innocence!l, ‘The- -interroga— 
tion of Takezoe in this instance did not‘incriminate him but: was limited 

to an incident involving the co-accused Hida, Since:tie latter was acquitted 
no damage was done by the testimony end no prejudicial error ae ou Ce ss 


No other ruling of the commission is deemed to have nffected 
adversely the substantial rights of the accused, 


De Recommendations: 


Reauests for clemency hrve been submitted by the former chicf 
prosecutor and friends, of ‘the accused.. The commission sentenced the acs 
cused to confinement at hard labor for’ life. The. sentence is legal ’but 
it is considered excessive’ and unreasonable, It is also inconsistent 
with those returned by other commissions in cases involving similar facts. 
Since mitigating circumstances do exist, it is reconmended that the 
sentence of confinement et hard labor for the term of the natural life of 
the accused be reduced.as‘to each defendant to a*tern of ‘confinement .at 
hard labor for = period of ten (10) years, - see = 

tril syed ence with the* established ralloyysertng bo -the length 4 
of time the accused Have Spent -in confinement prior to the date of senitcnce + 
it is further” recommended that as to Takasura four -and one-ha alf (43) months 

*@T the gonfinement at hard’ labor imposed"be remitted; as to Takezoe sc¥én 
and orfe-half (73) months of the confinggeMt Ste haFdele bor imposed be. ree Sa 
e-~ mitted and (4s to Kohara twenty? “one: (21) months of, he 2 edhifinenent at hard *e 
Fabor$ imposed Be- remitted,” ee Ge 


6. Actign: ~~ Le : : erie 


Mttaghed ‘hereto ore forns of action designed to cerry these 
resommendatlons: into effect. a 


“gx 
A, tye 


CH‘RLES S. GEORGE 
Reviewer 
Judge Advocate Section 


The scene of the: killing, clthough accompanied by some 
aspects of solemnity and orderliness, was by end large reminiscent 
“of an exhibition such cs has boot chsefved in Japan in demonstra-’ 
tions of PHYBACS .L skill. in- jr oy Ssumo, kkendo and other such 
games of warlike tenor. ixed with and -runaing through that 
Gross Pagiine was an overtonc or deadly revenge. Since Japanese 
ad. poen killed on Wake Island in battle, the ‘death of these 
helyless prisoners was to be fPittiney token of the vengeance 
of their captors, The bizarve mixture of the "pay back" motif: 
with that of a’ dononstrati on or show of martial prowess is ' 
something chat only malignant spirits could conceive. 
Takezos states.in kis affidevit, Prosecution Axhibit No. 32, 
fees 6, ne protestcd to Chisf istty Officer Yasuo Obara against 
ecuting en. American prisoncr,of.war. he says she protost was 
made in his oe rs on tho Jit a Meru, when Obara told. him that 
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pe +o om Ligissiat ' 
i ) Lela hits 
; Licutonant Saito had ordered that ho (Takozoe) tas Bart din the 
-exccution. Kohara doos not say anything about this incident in 


his testimony, ‘Exhibits 27,°28, 293 Exhibit EB’ and Record 596-606, 
He doos Bay 2 Exhibit 28; Page| Bs 


fa 


"TAKNZOH says that! he didn't now any thing, about- 
it until his name was called > right ‘on the spot,!" 


When he took the stand in bis own defonso, Takezoo said, Exhibit At 


"T never suggested or voluntcerod to do my part 
in this affair and I nover ngage anybody else 
doing so.” 


The other accused testified in a similar vein, Exhibits Cc, D- 

end E. They stressed the fact they wero acting under ordors of 
their superior officer, but they do not say they protested or 
asked to be relieved from participating in. the execution. Tsumori 
Misaka, prosceution witness, Txribit 1, Page 10, testified: 


"I think tho executioners were more on the willing 
side because-they carricd out the executions so 
obediently and pationtly" (emphasis supplicd), 


Regarding the -applauso at the execution, the accused Taka- 
mura says, Exhibit 25, -Page 2: 
"T remomber that the epee intone Were - apoleudiue: 
the. executions, - on don't know which- one- got 
_thoMmogt a applauss pilin ite $ Views 


* 
== es 


DaePukashi gaknir'sl,, a witne $3 forthe profccuticéh, testified= 
as°Tollews, Record” A513. AA ee Re lege iey ie 
. = — geese 
‘ies ’ "8S si > “- 
ee Fre "Dr... Sumas, safter ashy ofthe “Sxaev'ttons,.. BS 
dig yOu. hoor. amy applause or ‘dsmonstration ma 
fron: the. spectators? 
LoS. me > ‘ > ” = 


Tell the Sommissgon when you heand such a 
applause or demonstfation, it rccae . 
~I belicve. it wes’ efter number - thrdo. 


Why was that applause provoked? 
I believe: because the hoad was sovored 
in one blow. 


Was that by way of contrrst to tho way 

the previous tro executions wore carried out? 
The others had jabbod the prisoners with tho 
hand, or carried them out ina difforoent 
manner, but this number three severed the 


prisoner's }cad in one blov." 
Toshio Jinno stated, Record .196: 
"The crew members applauded after Kohara, the 


third executionor, bohcadod a:victim with one 
stroke," 


When asked why they applauded, he said: - 


"I am not sure, but I think it was becauso the 
first two executioners were not too successful 
and Kohara, for the first time, had been 
successful. Therefore, ‘they, wore mnomontarily 
surprised and had applauded.!! 


(p 7 of 9 , Hida ot al, Case +260) 
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There was no trial of the prisoners (p 6, Ex 34); In such a- Bi eee 
play, no one of the actors could honestly urpe that he was deceived _ 
into believing .similitude to be vérity;to permit applause after a. — 
good stroke (R 92, 246) to read off words of fatal vengeance to 
the victims (zx 1) to selett and apply varied technically inter- 
esting hand and sword blows, to.bayonet the dead bodies, is not © 

to give the appearance of a legal execution. No one could have 

been misled into, so believing. In fact it is plain that these ~ 
-mature and experienced accused ranking high in the closely knit 
guard detachment were’ part and parcel of the whole plot of .. : 
nefarious destruetions, ‘The so-called order was in fact actually 
merely a designation that certain persons (who were not loth) 

should be favored with the opportunity to display their skill. 

No substantial objections were made (p 9,.Ex 1; p 6, Ba 34; 
R332 and quotations supra) and none tested the "order" even by 
displayed reluctance. ‘i aye : 


The (following excerpt from tho réview in US v, Iwasaki, #319, 
pp 8, 9, 4s apropos: - ; 


“The various courts of the United States, with 
reference to homicides, have held that: - Every ~ 
homicide at common law is prima. facie ‘tmurder!, 
and the reduction of it to-a lesser offense, 
after the slaying is proved, generally “devolves _ 
upon’ the prisoner (State -v Anderson (SC):-1 Eill 
$27)5 ‘where it is shown that 4 persom was). 
intentionally killed, the law impties malice, 
_. amd the party who caused: the death has the -. 
‘2 ;burden of rebutting the implication -(U.S?-v 
> Outerbridge,*5 Savy 6205;.F" Cas. Nol 15, 978); - 
.** covery unexplairied hamicide La ljoresumptively. 
malicious unttilesbhe conthery @ppairs #U.S. v 
oi. Beven’, P-Sas, No. 14, Seo) s-—whett a homicidg 
" is committed. under” cigeumstances of reat | 
barbarity and cricity, such brutel malignity 
will supply*=tho place of malict-(State vio 7° 
Duestroviyel37 “Mo.. 44); use of a doadly weapon 
raises a prosumptign of malice (NC v Gosnell» 
24 F734)3 when one so uses a doedl# weapon.’ 
«that death results ‘therefrom, the law infers 
thalico aforethought «nd judgds the act to. be 
murder (Voc¢aro v Collier, 38 F (2) 862)3. the 
fact that brutality or cruelty is manifested ~ - 
“in the killing will raise an inference: of 
malice (State v Psceiulis, 84 Sonn. 152); 
a charge of 'killing'.« human being, signifies 
&@ voluntary and unlawful killing (O'¢donner v 
O'Conner, 24 Ind, 21%)3. the law prosumes and 
“holds that every. killing of a humen being is 
“a ‘'folonious!'. killing until the contrary 
appears (State v Williems, 17 ark, 371). 
Thus to’charge a person with ‘killing’, 
without explanation or justification, by 
necessary implication, constitutes a charge . 
of ‘unlawful killing',. 


The slight. elements of compulsion which appear, however, — 
may bo said to justify sentences less than death in this instance. 
“On the other hand, the voluntary characteristics of these actions | 
of mature and ranking navy personrel in the detachment, consider- 
ing the wantonness of the killings, rcoquire approval of tho =: 
sentences to confinement at herd lebor for life. Defense urges . 
in effect that acaquittals in other instances involving similar.  - 
facts sugsest like action here. This argument cannot be accepted 
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as” an. ‘axiom by those: charged with toes. ‘proper administration: of 
justice. .An improper acquittal or an inadequate sentence: may. HOG 

_be cited*=as a correct precodent for porpetuating tho error; mis- 9 
‘carriages on desti ees should Mow be Grahieeus oo: into oun Sentences. - 


Derense cites cases 340, 335, 356, 348 Ane ‘362 as _precedent 

for considering reduction in. the instant sentencos. In caso 340,: 
the reviewer remarked that the’ punishment was lenient (p 35)5 tho 
same in caso 3363. in case 335 the Judge. Advocate commented’ on 
lonieney of the punishment; in case 345, the life sentence of 

Nomi for a killing involving passing on an order was approved; 

8 year sontences for the actual killers could not be increased 
by tho reviewing authority in that casc} case 362 has not yet beon 
reviewed but the facts as noted on preliminary cxamination do not 
indicate a recommendation for roduc tion of the sentences in’ the 
progeny Caso. ; 


_ - The sugee stion of. ‘ono of the prosccutors, made efter but not 
because of his change to defense of war crimes casas, that the 
sentcneées be reduced to. 20 years or less does not find support in 
the cvidence, Funishment of war criminals must nevor be determined 
by any feeling cxcopt that dictatcd by the demands of justice as 
tempercd with proper consideration of clemency. In.thesc cases 
such considerations compel a recommondation by the undersigned ~ 

_ that the sentonces of life imprisonment as adjudged by the com- 
mission be approved. Alternate proposcd, actions to“implemont 
: these recgmmondations - are attachod.. Seis Fon gens see 


> 


rage R. BROWNE, 
Sol *JAGC 
Ani Tage: Adyeoate <= 
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